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FLORIDA'S 1954 RULES OF CIVIL PROCEDURE
WINSTON
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CLARENCE

E.

BROWN*

Florida's 1954 Rules of Civil Procedure, which went into effect on
June 1, were adopted by the Supreme Court of Florida on March
15, 1954, on petition of The Florida Bar.
At the 1952 convention of The Florida Bar its Committee on
Civil Procedure presented a recommendation in which it advised, in
effect, that it was possible, feasible, and desirable to consolidate the
existing common law and equity rules into one set applicable both
to law and to equity, and that such consolidation could be effected
without disturbing the substantive distinction between law and equity
and without major or substantial changes in the rules themselves.
There were a total, excluding the subsections, of 141 law and equity
rules. The recommendation pointed out that through such a consolidation it would be possible to reduce the total number of rules to less
than 100 and at the same time eliminate some differences existing
between law and equity practice and resolve some inconsistencies in
the rules.
The Bar adopted the committee's recommendation. During the
year following the Bar's committee, with the Supreme Court's rules
committee,' prepared and considered several drafts of a proposed con-

"Winston E. Arnow, B.S.B.A. 1932, J.D. 1933, University of Florida; Chairman,
Committee on Civil Procedure, The Florida Bar, 1952-1953; Author of Florida
Practice Rules Annotated; Member of Gainesville, Florida, Bar.
Clarence E. Brown, LL.B. Emory University, 1933; Chairman, Committee on Civil
Procedure, The Florida Bar, 1953-1954; Member of Georgia and Lake City,
Florida, Bars.
The authors express their indebtedness to Philip K. Yonge and George John
Miller, of the faculty of the College of Law of the University of Florida, who have
reviewed this article and made valuable suggestions and constructive criticisms.
'The Supreme Court's Rules Committee, which gave of its time and energy
so freely and unstintingly, consisted of Justices Terrell, Sebring, and Mathews.
In addition to The Florida Bar's and the Supreme Court's rules committees,
there were, of course, many people who, by their comments, criticisms, and suggestions, played a part in the preparation of these rules. It would be impossible
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solidation. A final draft was presented to the 1953 convention of The
Florida Bar, with the recommendation that it be referred to the
Board of Governors for consideration and action; and that recommendation was adopted. The draft was thereafter published in the
June, 1953, issue of the FloridaLaw Journal,2 with a request that the
members of the bench and bar study it and give the committee and the
Board of Governors the benefit of any suggestions for improvement.
As a result of suggestions made, some changes were made in the
published draft. There followed approval by the Board of Governors
of the final draft; it was then presented upon petition to the Supreme
Court of Florida and adopted.3 At the hearing before the Supreme
Court no one appeared in opposition to the petition.
Under the Supreme Court's order adopting the 1954 Rules of
Civil Procedure it is expressly provided that all actions, suits, or proceedings instituted on- or after the first day of June, 1954, shall be
prosecuted under them and that all proceedings begun before that
date shall be prosecuted to conclusion under the rules theretofore
existing.
to mention them all. The Honorable Paul D. Barns of Miami, Florida, however,
a retired justice of the Supreme Court of Florida, should be specifically mentioned.
He interested himself deeply in the undertaking, though not a member of either
committee, and gave a great deal of his time and energy to assisting in the work.
His interest in the rules of practice of civil procedure in Florida has been so keen
that he has combined his experience and knowledge in preparing independently a
proposed consolidated set of rules of civil procedure. This has been published in
a supplement to the Miami Law Quarterly, Vol. 8, No. 1, Fall 1953.
2Vol. 8, p. 218.
3The Florida 1954 Rules of Civil Procedure were necessarily printed hurriedly
in Volume 2 of Florida Statutes 1953 and in the pamphlets prepared and circulated
by The Florida Bar and the Attorney General's office. There resulted some few
typographical errors. These errors were made in the following rules: 1.21 (e),
1.26 (c) (3), 1.27, 1.34(a), 3.8, 3.9, 3.14(j). These errors, by and large, are selfapparent. Slips correcting them are being mailed out by the Attorney General's
office, however, to all known holders of the Florida Statutes 1953. The committee
notes following each of the rules, as set forth in the statutes and pamphlets, relate
to the rules as drafted and presented in the petition filed with the Supreme
Court. Although the Supreme Court adopted the draft of the rules almost in its
entirety, there were some changes made by .the Supreme Court without corresponding
changes being made in the committee notes. It is believed, however, that all
such changes made by the Court were for clarification, or better grammatical
construction, and in reality effect no changes of substance.
The table of contents prefacing the rules in the statutes and in the pamphlets
was prepared by the Statutory Revision Department of the Attorney General's
office. This department is also preparing an index to the rules, which may be
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The major changes are summarized as follows:
(1) Plaintiff's initial pleading, whether in law or equity, is called
simply "complaint."
(2) Unless the court orders reply to an answer not containing a
counterclaim, plaintiff does not have to serve reply setting
forth affirmative defenses to the affirmative defenses contained
in the answer.4
(3) In law actions the ad damnum clause is eliminated, but the
complaint must show the jurisdiction of the court.5
(4) Complaint in equity no longer need show the residence of the
parties and whether any party be under disability.6
(5) At law, defendant may now, should he be without knowledge,
so state; and his statement operates as a denial.7
(6) Complaint, whether at law or equity, must now state a cause
of action or it is insufficient.s
(7) Court, on pre-trial, may refer issues to a master for findings of
fact for use by the court for pre-trial purposes.
(8) A deposition pending action may be used in subsequent actions
involving the same parties and subject matter if the prior'
action was dismissed in any court of the United States or any
state.' 0
(9) Former Equity" Rule 48, allowing defendant to propound
interrogatories only after he had filed answer and containing
other inconsistencies with the law rule, is dropped and the
law and equity practice harmonized in this respect."
(10) Any doubt heretofore existing concerning the right of any
party to open and examine in the clerk's presence without
court order any deposition or affidavit taken under any rule
2
or statute and filed in the clerk's office is removed.1
(11) The clerk may issue subpoenas for witnesses and for the

available by the time this article appears in print.
41954 FLA. R. Crv. P. 1.7, 1.8 (e).
51954 FLA. R. Civ. P. 1.8.

Olbid.
M1bid.
81954 FLA. R. Civ. P. 1.8, 1.11.
01954 FLA. R. Civ. P. 1.16.
101954 FLA. R. Civ. P. 1.21.
"1954 FLA. R. Civ. P. 1.27.
121954 FLA. R. Civ. P. 1.33.
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(12)
(13)

(14)
(15)
(16)

(17)

(18)

3
production of documents, both in blank.
Equity suits erroneously commenced in law may now be trans14
ferred to the proper side of the court.
Suits erroneously begun in the wrong court may be transferred
to the proper court, with the limitation that the transfer must
15
be to a court in the same county.
Discovery in aid of execution, supplementing the statutory
6
method for examination of a judgment debtor, is provided.
Requirement that motion for continuance must contain certificate of good faith and be sworn to is dropped."
Motion for continuance on ground of nonavailability of witness must show at what time it is believed witness will be
available. 8
In an equity suit, service of any motion permitted by these
rules tolls the time when the cause is deemed at issue until
the motion is disposed of by the court.19
A cause is not deemed at issue until the expiration of twenty
days from service of answer, rather than ten days after filing
20

of answer.

(19) Time for service of petition for rehearing in equity is reduced
from twenty to ten days. 21
The 1954 Florida Rules of Civil Procedure, through consolidation
of the common law and equity rules of practice, reduce the total number of these rules from 141 to 82, while adding some new rules that
should be helpful. Contrary to the federal practice, these rules preserve the distinction between law and equity heretofore existing in
Florida practice. At the same time they harmonize in many instances
the Florida practice in law and equity and in some respects move
closer to the federal rules.
Although the new rules do not drastically change Florida's existing
practice, it is wrong to treat or consider them as a mere renumbering

131954 FLA. R. Civ. P. 1.34.
141954 FLA. R. Cxv. P. 1.39.
151bid.
361954 FLA. R. Crv. P. 1A0.
171954 FLA. R. Civ. P. 2.4.
lSIbid.
191954 FLA. R. Civ. P. 3.8.
2Obid.
211954 FLA. R. Crv. P. 3.16.
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or consolidation of existing rules. Changes worthy of mention are
noted hereafter.
SCOPE AND TITLE OF RULES

The rules are now expressly applicable to suits of a civil nature
in the county judges' courts. They do not change the probate practice. The provisions for deposition de bene esse 22 are applicable to
probate practice under Section 732.13 of Florida Statutes 1953.
It should be noted that, as under former Common Law Rule 61,
the form, content, procedure, and time for pleading in all special
statutory proceedings remain as prescribed by the statutes unless
specifically provided to the contrary.
The last sentence of Rule A reads as follows: "These rules shall
be construed to secure the just, speedy and inexpensive determination
of every action." This is new to Florida practice. It comes from
Federal Rule 1 and is designed to furnish the courts with a guide to
the construction of these rules.
The first five rules, covering scope and title, are designated alphabetically. Thereafter, for convenience and to facilitate the numbering
of rules that may be added later, a decimal system of numbering sections and rules patterned after that in use in the Florida Statutes has
been adopted. The rules in Section I are applicable both to actions
at law and suits in equity; those in Section II apply to actions at
law only; and those in Section III are applicable to suits in equity
only.
Prior to the adoption of these rules the plaintiff's initial pleading
in equity was called a bill of complaint, while in law it was called
simply a complaint. This distinction has been abolished, and throughout these rules the plaintiff's initial pleading, whether in equity or
in law, is called a complaint.
SEcTION I

Rule 1.2. When Action Commenced. Docket
This rule is the same as former Common Law Rule 4 and Equity
Rule 4, with subsection (c) added. Court clerks in the different circuits and counties of Florida have not been uniform in their methods
221954 FLA. R. Civ. P. 1.32.
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of docketing special statutory proceedings. The added subsection
provides for the entry in the common law docket of all such proceedings unless otherwise specifically provided by statute.
Rule 1.7. Pleadings
Rule 1.7 is an adaptation of Federal Rules 7 (a) and 10 (a) and
former Common Law Rule 8. The Supreme Court of Florida, in
Gulf Life Ins. Co. v. Ferguson,23 construed the former law rules as
requiring a plaintiff to serve a reply setting forth a defense, such as
waiver or estoppel, when he wished to raise it in opposition to an
affirmative defense contained in an answer. The new rule provides
that there shall be no reply to an answer not containing a counterclaim or a cross-claim unless the court so orders. Thus it obviates the
ruling in the Gulf Life case.
It should be noted that, while Rule 1.8 (d) requires a party, in
pleading to a preceding pleading, to set forth affirmatively certain defenses, Rule 1.8 (e) provides that averments in a pleading to which no
responsive pleading is required or permitted shall be taken as denied
or avoided. The effect of these rules, read together, is that when a
party is required to reply to an answer, because the answer contains
a counterclaim or cross-claim or because he is ordered to reply by
the court, he must set forth the affirmative defenses. If the answer
does not contain a counterclaim or cross-claim, however, and the court
does not require a reply to the answer, such affirmative defenses are
not to be pleaded by the plaintiff and he is entitled to raise and
present them at trial without having placed them in a reply or other
pleading.
The former rules did not contain any requirements concerning
captions of pleadings. Subsection (c) of Rule 1.7 sets out these requirements, conforming largely to existing practice. It varies from
the federal rule in that it does not require the inclusion in the title
of the action in the complaint of the names of all the parties.
Rule 1.8. General Rules of Pleading
Several changes in practice are made by this rule, which is an
adaptation of former Common Law Rule 9, former Equity Rules 28
and 34, and Federal Rule 8 (a).
2359

So.2d 371 (Fla. 1952).
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An ad damnum clause is no longer necessary in law actions.
Former Common Law Rule 9(b), of course, required that a complaint "contain a demand for judgment in the amount and for the
relief to which the pleader deems himself entitled." This rule, in
subsection (b), omits the portion italicized above and requires a complaint to "contain a demand for judgment or decree for the relief
for which the pleader deems himself entitled." It goes further and
requires that the complaint show the jurisdiction of the court. When
the jurisdiction depends upon a minimum amount the plaintiff must
allege that his claim exceeds that amount; when the court has
jurisdiction only to a maximum amount the plaintiff must allege
that his claim is less than that maximum amount. Some general
statement will be sufficient. For example, when a suit is brought in a
civil court of record having jurisdiction of amounts in excess of $250
and less than $3,000 a statement to the effect that the damages claimed
are in excess of $250 and less than $3,000 will be sufficient.
The sentence contained in former Equity Rule 28 reading, "If
special relief pending the suit be desired the bill should be verified
by the oath of the plaintiff, or someone having knowledge of the
facts upon which such relief is asked," was purposely omitted. The
result is that a complaint seeking relief pendente lite need not be
verified. Of course, under other provisions of the rules verification of
the complaint may be indicated. For example, under Rule 3.19 before
an injunction without notice may be granted there will have to be
presented to the court a sworn complaint or affidavit setting forth
facts warranting such relief. The requirements of affidavit or verified
complaint for constructive service are in no way affected.
Former Equity Rule 28 required that a complaint show the residence of each plaintiff and defendant when known and, if any party
were under disability, that this fact likewise be shown. There were no
comparable common law requirements. In the present rule the equity
requirements in this respect have been dropped and the common law
rule adopted for both equity and law. When the plaintiff is obtaining constructive service on the basis of a sworn complaint, the
complaint must, of course, comply with constructive service requirements.
It was permissible, under former Equity Rule 34, for a defendant
to plead in his answer that he was without knowledge; and his pleading to that effect operated as a denial. This was not permissible under
the common law rules. In harmonizing the practice, Rule 1.8, in its
subsection (c), expressly permits the defendant in both law and

https://scholarship.law.ufl.edu/flr/vol7/iss2/1
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equity, should he be without knowledge, to so state; and his statement
to that effect operates as a denial.
Subsection (b) provides, for the first time, a test in Florida's rules
of practice for the sufficiency of a counterclaim and a cross-claim.
The test is the same as that for the sufficiency of a complaint. The
language is taken largely from and conforms generally to Federal
Rule 8.
The former common law rules contained the requirement that
the complaint must state a cause of action. Under the former equity
rule there was required in the bill of complaint a short and simple
statement of the ultimate facts upon which the plaintiff asked relief.
In harmonizing the practice it has now been provided that the complaint, whether filed in equity or in law, must state a cause of action.
Rule 1.9. Pleading Special Matters
This rule makes applicable both in law and in equity the common
law requirements contained in former Common Law Rule 10 relating to the pleading of special matters.
Rule 1.10. Attaching Copy of Cause of Action and Exhibits
Rule 1.10 is a blend of former Common Law Rule 11 and former
Equity Rule 22. It reconciles the practice in law and equity with
regard to the attachment of exhibits.
Rule 1.11. Defenses
Former Common Law Rule 13 and former Equity Rule 33 are
continued in this rule except that subsection (b) (6) has been changed
so that it now provides that "failure to state a cause of action" is a
defense that may be made at the option of the pleader by motion.
The former rules followed the federal rule,24 which reads, "failure
to state a claim upon which relief can be granted." Since under Rule
1.8 a complaint both at law and in equity must now state a cause of
action, this ground of motion to dismiss has been changed to conform
to that requirement. Rule 1.11 carries this change in subsection (h) (1).
Rule 1.13. Counterclaims
This rule is an adaptation of former Equity Rule 35 and Sections
24FE.

R. Cxv. P. 12 (b) (6).
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52.11 and 52.12 (1) of Florida Statutes 1953. The former equity rules
contained a rule of practice on counterclaims, but there was no corresponding common law rule. The law practice in the past has been
covered by the statutes, while the equity rule more or less tracked Section 52.11. A rule of practice on counterclaims is now provided that
is applicable to both law and equity. It contains the language of
the statutory sections and largely conforms to the former equity rule
with the exception that there has been added to the equity practice
subsection (10), drawn from Section 51.12 (1) of the statutes, dealing
with counterclaims exceeding the jurisdiction of the court.
Rule 1.15. Amended and Supplemental Pleadings
Former Common Law Rule 15 and former Equity Rule 26 have
been consolidated in this rule. The only real change is in subsection
(e), relating to amendments generally and providing in effect that
the court may permit amendments at any time in the furtherance of
justice and must at every stage of the proceeding disregard any errors
or defects not affecting the substantial rights of the parties. This
liberal provision was contained in the old equity rules, but it is
new as a rule of practice applicable to law actions.
It should be noted that former Equity Rule 36, allowing the
original answer or motion to stand over to the bill as amended, is
not carried forward. Under these rules when an amended complaint
is served the answer or motion to the prior complaint does not stand
over to the amended complaint, at least absent court order to that
effect. Of course the defendant wishing his prior answer or motion
to be considered as the answer or motion to the amended complaint
may simply serve a short answer or motion to the amended complaint,
adopting by reference the prior motion or answer.
Rule 1.16. Pre-TrialProcedure
This rule is the same as former Common Law Rule 16 and Equity
Rule 77, except that subsection (5), reading, "The advisability of
a preliminary reference of issues to a master for findings of fact for
use by the court for pre-trial purposes," has been added. This subsection is taken from Federal Rule 16, but it is not so broad. The
federal rule permits the master's report to be used in the actual trial
of the case, but the new Florida rule limits a master's findings of fact
to use by the court for pre-trial purposes only.

https://scholarship.law.ufl.edu/flr/vol7/iss2/1
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Rule 1.17. Parties
Subsection (a) of this rule is the same as former Equity Rule 8
with one exception. There was no common law rule on the subject,
but Section 45.01 of Florida Statutes 1958, relating to real parties in
interest, was applicable, of course, in law. The equity rule, in providing for the prosecution of an action in the name of the real party
in interest, used the mandatory word "shall," while the statute and
this rule use the permissive word "may."
Subsection (b), relating to suits or defense of suits by infants or
incompetent persons, is largely a new rule of practice and is taken
altogether from Federal Rule 17 (c).
Rule 1.18. Misjoinder and Non-Joinder of Parties
Former Common Law Rule 17 is made applicable to equity practice by this rule. The procedure obtaining in equity under former
Equity Rules 17 and 18 pertaining to defective parties is eliminated,
and the procedure is made identical in both law and equity.
Rule 1.19. Survivor. Substitution of Parties
The entire rule is a combination of former Common Law Rule 19
and former Equity Rules 10 and 19 with the exception that subsection
(c) relating to transfer of interest is added. This subsection is identical with Federal Rule 25 (c).
Rule 1.20. Consolidation of Causes
This rule makes applicable both to law and equity practice, as a
rule of procedure, former Equity Rule 20 relating to the consolidation
of causes. It is believed that for all practicable purposes it reflects
the practice heretofore existing at law, although there has been no
common law rule of practice on the matter.
Rule 1.21. Depositions Pending Action
Rule 1.21 is the same as former Common Law Rule 20, which
was also applicable in equity practice under former Equity Rule
47 (d), with the exception that subsection (e) has been changed to
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conform to Federal Rule 26. The former rule, like the new one, limited
the use of depositions taken in prior actions to subsequent actions
involving the same parties and the same subject matter; but the former
rule appeared to further restrict this to depositions taken in prior
actions dismissed in the Florida state courts. The new rule follows the
broader language of the federal rule and expressly permits the use
of any such deposition when the prior action was dismissed in any
court of the United States or of any state.
Rule 1.26. Effect of Errors and Irregularitiesin Depositions
Former Common Law Rule 25, which was also applicable to
equity practice under Equity Rule 47 (d), is duplicated in this rule.
Former Equity Rule 53 was similar except that it did not include
subsection (c) (3) relating to the waiver of objections to the form
of written interrogatories. This subsection has been carried forward
in the consolidated rule. The rule, of course, harmonizes the law
and equity practice in that respect and eliminates the apparent discrepancy. It is identical with Federal Rule 32.
Rule 1.27. Interrogatoriesto Parties
This rule is the same as former Common Law Rule 26, which was
made applicable to equity practice under former Equity Rule 47 (d).
Equity Rule 48, which allowed the defendant to propound interrogatories only after he had filed an answer, has been dropped, making
the law and equity practice uniform in this respect.
Rule 1.32. Depositions de Bene Esse
Former Equity Rule 47, which has been of long standing in
Florida chancery practice, has now been made available in both law
and equity practice. While the later deposition and discovery procedures have relegated to the background the old deposition de bene
esse, Section 90.23, Florida Statutes 1953, allows the taking of testimony of expert witnesses in the manner provided for taking depositions de bene esse. It should be noted that the statute permits
the taking of the testimony of an expert witness in such manner notwithstanding the residence of the witness. The new rule is more
restrictive in that regard.

https://scholarship.law.ufl.edu/flr/vol7/iss2/1
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Rule 1.33. Depositions Deemed Published When Filed
Identical with former Equity Rule 52, this rule provides that any
deposition or affidavit taken under any rule or statute is deemed published when filed unless otherwise ordered by the court, except that
there is added the express statement that such deposition or affidavit
may be opened and examined by any party in the presence of the
clerk.
There formerly existed no such common law rule of practice.
While the word "published" as used in the rule meant, it is believed,
that it could be opened and examined without order of the court,
there was some doubt throughout the state in this respect; and the
practice generally has been to obtain a court order for the opening
and inspection of a deposition. The added language was inserted to
spell out clearly the right of any party to open and examine in the
clerk's presence any deposition or affidavit taken under any rule or
statute and filed in the clerk's office.
Although the rule does not so require, it would appear desirable
that when this is done the clerk make some notation on the deposition
or the envelope containing it to show, for future reference purposes,
the date when it was opened and the name of the party examining it.
Rule 1.34. Subpoena
This entire rule, which is new to our rules of practice, is an
adaptation of Federal Rule 45. It permits the issuance by the clerk
of subpoenas for witnesses and for the production of documents.
Both may be issued in blank. It varies from the federal rule in that
it requires the service of a subpoena by a person authorized to serve
process and changes slightly the requirements concerning the place
where a person may be examined.
Although the former rules contained provision, carried forward in
Rule 1.28 of this consolidation, for the discovery and production of
documents and things for inspection by a party to an action, it was
restricted to parties. Rule 1.34 extends to all persons who may be
called to testify or offer evidence.
Rule 1.35. Dismissal of Actions
This rule, which is the same as former Common Law Rule 35, is
new to equity as a rule of practice. In both law and equity the
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plaintiff now has one free dismissal before service of an answer or
motion for summary judgment or decree. The statutory provision
found in Section 54.09, Florida Statutes 1953, concerning nonsuits
heretofore applicable at law still remains, of course, and will presumably have application in law cases. The former common law
25
rule was construed in Crews v. Woods.
Rule 1.36. Summary Judgment or Decree
Former Common Law Rule 43 and former Equity Rule 40 are
substantially followed, except that subsection (h) of former Equity
Rule 40, dealing with decree on bill and answer, has been omitted.
It was considered that Rule 1.11 (c), which provides for motion for
judgment or decree on the pleadings, is sufficient for most purposes
to take the place of motion for decree on bill and answer, and thus
the practice at law and equity are harmonized in this manner.
Rule 1.37. Evidence
Subsection (a) of this rule, relating to the interrogation of adverse
witnesses, is the same as former Common Law Rule 37 and Equity
Rule 45 (b).
Subsection (b), relating to the record of excluded evidence, is
new to our rules of practice and is identical with Federal Rule 43 (c). It
delineates the right of proffer of testimony and conforms largely to
existing practice. It might be noted that it specifically requires, in
actions tried without a jury, the court upon request to take and
report any proffered evidence in full, even though objection is sustained to it, unless it clearly appears that the evidence is not admissible
on any ground or that the witness is privileged. This is in conformity
with federal practice.
Rule 1.38. Correction of Judgments, Decrees and Proceedings
This rule is, in effect, a consolidation of former Common Law Rule
53 and Equity Rule 68. It adopts for both law and equity practice
the prior law rule on the subject, eliminating the small discrepancies
and differences heretofore existing between the law and equity rules.
2559

So.2d 526 (Fla. 1952).
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Rule 1.39. Transfers of Actions Erroneously Begun
Rule 1.39 is adapted from former Equity Rule 75. The equity
rules permitted the transfer to law of a suit erroneously begun in
equity but did not allow the transfer to equity of a suit erroneously
begun at law. The practice is now equalized by allowing transfer to
the proper side of the court of any suit erroneously brought in law
or equity.
Subsection (b) is altogether new as a rule of practice. It permits
the transfer from court to court of suits erroneously begun, with
the limitation that the transfer must be in the same county.
Rule 1.40. Discovery in Aid of Execution
This is a new rule of practice. It has its counterpart in Federal
Rule 69 (a). A judgment creditor is permitted to examine a judgment debtor and, in so doing, to utilize the discovery procedure provided for in these rules. This rule does not supplant the method
provided by statute for examination of a judgment debtor but
supplements it.
SECTION II
Section II of Florida's 1954 Rules of Civil Procedure contains
those rules of practice that are applicable only to actions at law.
Except for those hereinafter discussed, the rules in this section were
brought forward from the former common law rules without material
change.
Rule 2.2. Trial Docket - What Cases - When Sounded
Coftmon Law Rule 32 has been duplicated in this rule. While
some few language changes have been made for the purpose of clarification, the practice is not varied in any way.
Rule 2.4. Continuances
Although this rule is largely the same as former Common Law
Rule 34, some changes have been made. The requirements of the
former rule that the motion for continuance must be signed by both
the party and his attorney, accompanied by a certificate of good faith,
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and be sworn to by the applicant have been dropped as needless. It
is believed that the signature of counsel alone should be sufficient
evidence of good faith and that a motion not made in good faith
would constitute sufficient predicate for appropriate disciplinary action
against the offending attorney.
The rule as changed contains also a provision that, if continuance
is sought upon the ground of nonavailability of a witness, the motion
must disclose the date when it is believed the witness will be available.
Rule 2.5. Documentary Evidence - To Be Filed and Marked by Clerk
Former Common Law Rule 38 has been enlarged to include evidence proffered as well as evidence admitted. The existing practice
of having the clerk mark documents for identification has not been
changed.
The remaining rules in Section II are former common law rules
that had no application except at law and have been carried forward
as rules that should be retained.
SECTION III
Section III contains those rules that are applicable to suits in
equity only. Except for those hereinafter discussed, the rules in this
section were brought forward from the former equity rules without
material change.
Rule 3.7. Joinderof Causes of Action
This is former Equity Rule 31; it should be read and considered
in the light of Rule 1.8 (g), which permits the pleader to set up in
the same action all claims or causes that he has against the defendant.
In equity, however, when there is more than one plaintiff the causes
of action must be joint; and if there is more than one defendant
the liability must be asserted against all of the material defendants,
or sufficient grounds must appear for uniting the causes of action in
order to promote the convenient administration of justice. Thus the
practice in equity heretofore existing with respect to joinder when
there is more than one plaintiff or more than one defendant is unchanged.
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Rule 3.8. When Cause Deemed at Issue
This rule is an adaptation of former Equity Rule 39. Former
Equity Rule 24 provided that a motion to strike part of a pleading
or for better particulars did not stay the progress of the cause unless
so ordered by the court. Former Equity Rule 39 stated that the cause
was deemed at issue at the expiration of ten days from the filing of an
answer if there were no counterclaim or, if there should be a counterclaim, at the expiration of ten days from the filing of the reply thereto. If within the period of ten days a motion was filed to strike the
whole of the answer or reply or to dismiss the counterclaim, or the
cause was set down for hearing on bill and answer, the cause was not
deemed at issue until the points of law so presented were ruled upon
by the court. Former Equity Rule 33 allowed twenty days within
which to attack an answer.
This consolidated rule provides (1) that the service of any motion
permitted by the rules tolls the time, so as to prevent the cause from
being at issue until the points of law so presented are ruled upon by
the court; and (2) that a cause is not at issue until the expiration of
twenty days from the service of an answer, absent counterclaim, or, if
counterclaim has been presented, until the expiration of twenty days
from the service of the reply thereto if no attack has been made upon
the answer or counterclaim. Since the rules permit twenty days within
which to attack an answer, the time when a cause would be deemed
at issue, absent such attack, is enlarged from ten to twenty days. The
rule should, of course, be read and considered with Rule 1.11. Order
of the court postponing a ruling, when permitted, should under this
rule be considered a ruling, with the case coming to issue and the
legal points presented preserved pending the court's decision.
Rule 3.10. Decree pro Confesso to Be Followed by Final
Decree - Setting Aside Default
This rule is the same as former Equity Rule 43 except that the time
for service of motion to set aside a decree pro confesso has been reduced from twenty to ten days.
Rule 3.13. Time for Taking Testimony
Former Equity Rule 46 has been reproduced in this rule. Although
there is no change, it should be noted that under Rule 3.8 a cause
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is not now deemed at issue until the expiration of twenty days rather
than ten as provided in the former rules. So the effect of the rules,
taken together, is to give some additional period of time for the
taking of testimony. For example, under the former rules there was
allowed a period of time consisting of two months plus ten days from
the filing of an answer; under the present rules there is allowed the
period of two months plus twenty days from the service of an answer.
Rule 3.14. Masters
This rule is in reality a combination of former Equity Rules 54
through 65. It might be noted that former Equity Rule 57, which now
appears as subsection (b) in this rule, limited the court's power of
appointment as special master to those members of the bar of such
court in active practice. The new rule provides that the court may
appoint special masters from among any members of The Florida
Bar, regardless of residence. Subsection (a) limits the judges in the
appointment of general masters to members of the bar in their circuits.
Rule 3.16. Rehearings
Former Equity Rules 70 and 71 are combined in this rule. The
time within which a petition for rehearing may be served has been
reduced from twenty to ten days to conform to the time within which
a motion for new trial must be served in law actions.
Rule 3.20. Receivers- Appointment and Report of
This rule is an adaptation of former Equity Rule 74. The former
rule required a receiver, at the expiration of three months from the
date of his appointment and every three months thereafter, to file
an inventory and accounting. The new rule vests in the court discretion to permit the filing of such inventory and accounts at different time intervals, and to extend or shorten the times when he
must file them. There are no other changes.
The Rules of Civil Procedure as adopted in 1950 and amended
in 1952 constituted a drastic revision of Florida's civil practice. There
are some sections of the statutes that are in conflict in some respects
with these rules or that should be revised for the sake of uniformity
with them. It is understood that The Florida Bar's Committee on
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Civil Procedure is working closely with the Statutory Revisor in
attempting to have these statutes revised or repealed at the next
session of the Legislature.
The 1954 Rules of Civil Procedure provide, for the first time
in Florida's history, one set of rules of practice applicable both to law
and to equity. They eliminate many differences in practice heretofore
existing between law and equity, as well as some further differences
formerly existing between the federal practice and the Florida practice.
But they do not abolish entirely the procedural distinctions between
law and equity, nor do they eliminate special rules applicable only
to law or only to equity, as has been done in the federal practice.
Whether this will be done, and the practice of Florida's courts harmonized and made identical with the federal practice in so far as is practicable, can be but a matter of conjecture. The answer can be found
only in the desires of the members of the bench and bar of Florida,
manifested by them and reflected in such action as may be taken
by the Supreme Court of Florida, in which, of course, is vested the
power to make the rules.
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